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ELECTRONICALLY FILED
7/11/2025 10:03 AM
Heidi Percy
County Clerk
Snohomish County, WASH

Case Number: 25-2-06240-31

SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

JOHN POSTEMA and MARIJKE No.

25-2-06240-31

POSTEMA, husband and wife,

Petitioners, Land Use Petition under the Land
Use Petition Act

VS.
SNOHOMISH COUNTY

Respondent.

Introduction

1. Pursuant to RCW 36.70C, the Land Use Petition Act (LUPA), the above-

named Petitioners bring this action seeking review a decision made by the

Snohomish County Hearing Examiner.

Parties

2. Name and mailing address of Petitioners: John Postema and Marijke

Postema, 9322 196tk Street. NE, Snohomish, WA 98296.

LUPA Petition -- 1

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
(425) 453-6206
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3. Name and mailing address of Petitioners’ attorney: Richard M. Stephens,
Stephens & Klinge LLP, 10900 NE 4th Street, Suite 2300, Bellevue, Washington,
98004.

4. Name and address of local jurisdiction: County of Snohomish, a municipal
corporation, 3000 Rockefeller Ave., M/S 609, Everett, WA 98201.

5. Identification of decision-making body and decisions to be reviewed: The
decision-making body is the Snohomish Hearing Examiner. The decisions being
reviewed are the decisions attached hereto as Attachment 1 and Attachment 2;
both issued on June 26, 2025.

6. Others to be made a party: There are no other necessary parties to be
made a part or this appeal.

Standing and Venue

7. Petitioners have standing pursuant to RCW 36.70C.060(1) because
Petitioners are the owners of the property to which the land use decisions relate.
The County issued a Notice of Violation to Petitioners and the decisions subject
to this petition relates to Petitioners’ appeal of the Notice of Violation to the
Hearing Examiner.

8. This Court has jurisdiction to hear this Petition, and venue is proper
pursuant to RCW 36.70C.030.

9. This Petition was also timely filed and served on all necessary parties

pursuant to RCW 36.70C.040.

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
LUPA Petition -- 2 (425) 453-6206
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Statement of Facts to Sustain Statement of Errors

10.The Hearing Examiner denied the Petitioners the opportunity to submit
additional evidence with their motion for reconsideration on the basis that the
evidence was not newly discovered; however, the evidence related to an issue that
was not apparent prior to the hearing in this matter.

11.The Hearing Examiner issued a decision which partially reconsidered his
earlier decision, attached hereto as Attachment A.

12.The Hearing Examiner issued a final Amended Order Affirming Appeal in
Part and Denying Appeal in Part, attached hereto as Attachment B.

Statement of Errors

13.The Decision on reconsideration is in error because it provides that only
evidence that is newly discovered can be introduced on reconsideration and not
evidence that does not appear to be relevant until a decision is issued.

14.The Amended Order is erroneous in concluding that Petitioners use an
area for temporarily holding larger container plants grown off the premises. The
evidence is overwhelming that Petitioners are not just “holding” plants. All the
testimony was that the plants were placed there for growing them there.
Additionally, there is insubstantial evidence to support the conclusion that the
plants were “grown off premises.”

15.The Amended Order lacks substantial evidence regarding F.35 that “(the
need for public parking does not result from, or in connection with, the exempt

use of the area for the growing of plants in containers). Furthermore, such use of

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
LUPA Petition -- 3 (425) 453-6206
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the area for public parking in this matter is not minor in nature and appears to
be co-equal in terms of geographic and temporal scope to use of the area for
temporarily holding container plants.”

16.F.31 1is impermissibly vague in concluding that the use of the property is
“substantially parking, rather than agriculture.”

17.There is insubstantial evidence to support the finding that the area in
dispute was or is able to be used by “six dozen vehicles.”

18.There is insufficient evidence to conclude that customer parking does not
result from or is in connection with agricultural uses.

19.There is insubstantial evidence to conclude that the parking was not
related to the exempt use on site.

20.Regarding C-7, there is insufficient evidence to conclude that the “vast
majority” of people parking are not customers or employees of the wholesale
nursery operation. The evidence the decision cites about vehicular backups and
Iinstructions related to a parking area makes no distinction between retail and
wholesale customers. This conclusion also improperly assumes that the
“wholesale nursery operation” is different from the “commercial retail
agriculture” in terms of operations and erroneously concludes that the latter is
not an agricultural activity.

21.Regarding C.8, the Decision erroneously concludes that “Postemas’
argument that any activity remotely connected with agriculture would

necessarily vitiate provision of county code that limit the size, scope, and use of

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
LUPA Petition -- 4 (425) 453-6206
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farm stands, farmers’ markets, and farm support businesses.” Because these
types of agricultural-related businesses can and do occur off farms, those
regulations would apply. But the regulations for farm-related activities normally
do not apply when occurring on a farm. For instance, the regulation of farm
stands do not apply whenever a farmer makes products for sale on the farm.

22.Regarding C.9, the Decision improperly concludes that the goal of the
county code is to keep agricultural land in commercial production, but apparently
sales from commercial production are not important. Additionally, the Decision
asserts that the county code “limits the size of retail sales on agricultural land,
e.g., size limits for farm stands and farm support businesses.” There is no
requirement that farm stands or farm support businesses occur on farms.

23.Flower World is not a farm support business, like a tractor dealer or repair
shop. See SCC 30.91F.175.

24.C. 10 and C11 erroneously conclude that Flower World’s commercial retail
sale of farm products on a farm are not agricultural activities.

25.C.12 improperly concludes that parking for Flower World customers is not
a use incidental to agricultural activities on the farm. The conclusion that most
parking is for customers of the retail commercial operation, besides being without
substantial evidence, is an erroneous conclusion that it is not an agricultural

activity.

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
LUPA Petition -- 5 (425) 453-6206
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26.The conclusion that parking for sales of agricultural products on a farm,
retail or wholesale, is not an agricultural activity is entitled to no deference
because Snohomish County has no history of so concluding.

27.The Hearing Examiner erred in concluding that parking for customers of

Flower World is unrelated to the agricultural activities that exist on site.
28.The Hearing Examiner erred in concluding that building a new driveway
access/entrance and associate roadway “were not primarily related to any exempt
“agricultural activities.”
29.The Hearing Examiner erred in affirming the Notices of Violation on all
counts.
Relief Requested

WHEREFORE, Petitioners request:

1. Judgment for Petitioners in the form of an order reversing or remanding
the Snohomish County Hearing Examiner’s Decision to the Hearing
Examiner;

2. Costs and reasonable attorneys’ fees, to the extent allowed by statute or in
equity;

3. Any such further relief the Court deems necessary and proper.
RESPECTFULLY SUBMITTED this 11th day of July 2025.

STEPHENS & KLINGE LLP
By: /s/ Richard M. Stephens

Richard M. Stephens, WSBA # 21766
Attorneys for Petitioners

STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
LUPA Petition -- 6 (425) 453-6206
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BEFORE THE HEARING EXAMINER
IN AND FOR THE COUNTY OF SNOHOMISH

John and Marijke Postema, No. 23-107482CT

Appellants,
VS.

Snohomish County Planning and
Development Services Department

L Reconsideration Decision
Code Enforcement Division,

Respondent

John and Marijke Postema petitioned for reconsideration of an April 8, 2025, decision
affirming in part and reversing in part notices of violation by Snohomish County Planning
and Development Services department Code Enforcement division.' The Hearing Examiner
accepted the petition for the purpose of obtaining a response by PDS and an optional reply
by the Postemas. SCC 30.71.120(4)(c) (2013). The Hearing Examiner partially grants and
partially denies the petition for reconsideration as explained below.

ADDITIONAL EVIDENCE

The Postemas ask the Hearing Examiner to consider additional evidence that they did not
offer at the open record hearing.

However, the Decision concludes and relies heavily on the assumption that
the parking was to facilitate retail sales and that retail sales is not, and is not
even connected to, agricultural activities.

Therefore, additional evidence could not have been reasonably produced at
the appeal hearing and the additional evidence is material to the Decision as
provided in SCC 2.07.170(e). This is not newly discovered evidence, but
evidence only made reasonable to produce in light of the Decision. Therefore,
Appellants provide additional evidence relevant to this point. See Declaration
of John Postema in Support of Petition for Reconsideration.

TEx.T.2.

Postema v. Snohomish County
23-107482 CT
Reconsideration Decision
Page 1 of 11
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T.2, 2:16-3:2.2The Hearing Examiner may consider additional evidence if, “New evidence is
discovered which could not reasonably have been produced at the open record hearing and
which is material to the decision.” SCC 30.71.120(2)(e) (2013).

To consider the proposed additional evidence, the Postemas must demonstrate that the
information could not reasonably have been produced at the hearing. The issue of parking
and its relationship to the uses and activities on the property was known, briefed, and
argued. The Postemas do not demonstrate that the newly offered evidence was unavailable
at the time of the hearing, only that they did not expect the newly offered evidence would be
useful to them at the hearing.

The Postemas failed to demonstrate that the evidence could not reasonably have been
produced at the hearing. See Adams v. W. Host, Inc., 55 Wn. App. 601, 608, 779 P.2d 281,
285 (1989) (“The realization that Gill's first declaration was insufficient does not qualify the
second declaration as newly discovered evidence. The motion for reconsideration was
properly rejected by the trial court.”) The offered evidence is not admitted or considered, and
reconsideration based upon the offered evidence is denied.

RECONSIDERATION OF FINDINGS OF FACT

The Postemas seek reconsideration of findings of fact regarding use of the graveled areas
and conclusions of law regarding the relationship of retail and wholesale sales to use of the
graveled areas.

With respect to findings of fact, the Postemas contend that containers of plant material on
the graveled areas is not “staging” them for sale, that there is no evidence the container
plants are not grown on the premises, that photos of parking on the graveled areas do not
prove that the graveled areas are used substantially for parking, that there is insufficient
evidence to find that retail parking is unrelated to agricultural use, and any finding comparing
the amount of retail parking to wholesale parking is not supported by the evidence.

STAGING CONTAINERS ON GRAVELED AREAS

The Postemas point out that the Hearing Examiner’s use of the words “stage” and “staging”
in findings of fact F.3, F.26, F.31, F.34, and F.35 could be understood to mean the containers
were displayed for sale in the graveled area and the record does not support such an
implication. Mr. Postema testified that he would start selling the container trees in the spring
which would empty out the graveled area over the following two to three months. Mr.
Postema did not testify whether the container trees were displayed for sale on the graveled
area or whether they were moved from the graveled area to be displayed for sale at another

2The proposed additional evidence is exhibit T.3.
Postema v. Snohomish County

23-107482 CT

Reconsideration Decision

Page 2 of 11
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location on Flower World’s 15 acres. By the word “stage,” the Hearing Examiner intended to
convey that the containers of plants were placed there temporarily.3 The Hearing Examiner
did not intend to find by implication whether the containers were displayed for sale in
graveled area. The Hearing Examiner grants the petition to clarify his decision and amends
the findings by replacing “stage” with “temporarily holding:”

F.3 The Postemas cleared the existing single-family residence and
outbuildings from the Property in 2023. They constructed two 4,500
square foot pole building type structures near the easterly end of
parcel 270524-001-016-00 identified as the North Building and the
South Building.* They placed new impervious surfaces consisting of
gravel and asphalt pavement in the westerly front portion of parcel
270524-001-016-00 encompassing an area measuring approximately
280 feet long and 164 feet wide with four asphalt paved drive aisles
accessing four rows of graveled areas. The graveled areas were used
interchangeably for staging of temporarily holding container plants
and as a parking lot for commercial/retail customers of Flower
World.? They relocated the driveway entrance by removing the existing
entrance and constructing a new entrance onto 200" Street SE.® The
Postemas also graveled an area in the front (westerly portion) of
parcel 270524-001-001-00 which is used as a staging temporary
holding area for larger container plants being grown on the property.’
This area was graveled instead of paved with asphalt because they
ran out of money.8

F.26 From September-October through March-April of each year, Flower
World uses the area for staging temporarily holding larger container
plants grown off the premises as part of the commercial horticultural
production activities. From March-April to September-October of
each year, Flower World uses the area as a public parking lot for its
retail and wholesale customers.®

3 See e.g., Helmbreck v. McPhee, 15 Wn. App. 2d 41, 66, 476 P.3d 589, 604 (2020), review denied 196 Wn.2d
1047 (2021) (citation omitted) (“Cargill could have corrected the traffic obstruction by using its property as a
staging area [for trucks waiting to use its grain elevator] .. ..”).

4 Exhibits 11(a)-(m).

5 Ex. Q.10(aa).

6 Ex. Q.13.

7 Exhibits Q.3 and Q.10(y).

8 Testimony of Postema.

9 Testimony of Postema; exhibits R.11, 12, 13, and 14; exhibits Q.8(k) and Q.10(w)-(z).

Postema v. Snohomish County

23-107482 CT

Reconsideration Decision

Page 3of 11
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F.31 Comparing this area on parcel 270524-001-016-00 to the adjacent
parcel to the south (parcel 270524-001-001-00) that is separated by a
driveway running east-west across the Property, the Property has
similarly been cleared and graveled, but no asphalt paving or drive
aisles installed, and its use has been limited to the staging of
temporarily holding container plants as shown in Exhibit Q.10(y). The
notice of violation in this matter does not cite the clearing and grading
of the front (westerly) portion of Parcel 270524-001-001-00 as a
violation. The comparison demonstrates the use of parcel 270524-
001-016-00 to be substantially parking, rather than agricultural.

19917 BROADWAY AVE
SNOHOMISH, WA 98296

=y

Ex. Q.10y.

F.34 Based on apreponderance of the evidence, the Hearing Examiner
finds that the clearing and grading of the front (westerly) portion of
parcel 270524-001-016-00 was intended and is used in the spring and
summer months (approximately April-September) andpredominantty
for commercial retait parking for Flower World’s customers and used
in the fall and winter months (October-March) as a stagittg temporary

holding area for growing large container plants inthefattand-winter

months{October-March).

F.35 The need for commercial retait parking for customers of Flower World
is unrelated to the exempt use of the site for agricultural activities (i.e.
the need for public retait parking does not result from, orin
connection with, the exempt use of the area for the growing of plants
in containers). Furthermore, such use of the area for public

Postema v. Snohomish County
23-107482 CT
Reconsideration Decision
Page 4 of 11
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commerctatretait parking in this matter is not minor in nature and
appears to be co-equal in terms of geographic and temporal scope to
the use of the area for staging of temporarily holding container plants

CONTAINER PLANTS GROWING AREA

The Postemas argue that finding F.26’s text that the container plants are grown “off the
premises” is ambiguous at least and unsupported by the evidence at most. The premises to
which the Hearing Examiner intended to refer were the parcels atissue in the notices of
violation.'® The Hearing Examiner grants the petition and clarifies the finding as follows:

F.26 From September-October through March-April of each year, Flower
World uses the area for staging temporarily holding larger container
plants grown off the premises graveled areas as part of the
commercial horticultural production activities. From March-April to
September-October of each year, Flower World uses the area as a
public parking lot for its retail and wholesale customers.

PARKING PHOTOS DO NOT PROVE GRAVELED AREAS USED SUBSTANTIALLY FOR PARKING

The Postemas seek reconsideration of finding F.31, arguing that photos of parking on the
graveled areas on specific dates do not prove that the graveled areas are used substantially
for parking.

F.31 Comparing this area on parcel 270524-001-016-00 [presumably
shown on Exhibit Q.10(z)] to the adjacent parcel to the south (parcel
270524-001-001-00 (that is separated by a driveway running east-
west across the Property, the Property has similarly been cleared and
graveled, but no asphalt paving or drive aisles installed, and its use
has been limited to the staging temporary holding of container plants
as shown in Exhibit Q.10y. The notice of violation in this matter does
not cite the clearing and grading of the front (westerly) portion of
Parcel 270524-001-001-00 as a violation. The comparison
demonstrates the use of parcel 270524-001-016-00 to be
substantially parking, rather than agricultural.

10 N.B. Mr. Postema testified that during the wintertime, he puts plant material inside for protection and then
moves it outside, where it takes four to five times the amount of space. He said that putting containers
outside without gravel would create a problem for runoff, mud, etc.

" Testimony of Postema; exhibits R.11, 12, 13, and 14; exhibits Q.8(k) and Q.10(w)-(z).

Postema v. Snohomish County

23-107482 CT

Reconsideration Decision
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The Postemas contend the finding of use to be “substantially” parking rather than
agriculturalis not supported by evidence as to quantity and frequency of parking.

The Hearing Examiner disagrees. He found that the graveled area is substantially used for
parking from evidence in the record such as the creation of the additional entrance to
avoid backups on the public road, intention for the public to use and to park on the
graveled area, the existence of signage directing the public and customers to the graveled
area for parking, the effort made to stripe these parcels for parking, and pictures of more
than six dozen vehicles parked on the graveled area. “Substantial evidence is evidence of a
sufficient quantity to persuade a fair-minded, rational person of the truth of the declared
premise.” Matter of Guardianship of F.S., 33 Wn. App. 2d 24, 35, 559 P.3d 138, 145 (2024),
review denied, 4 Wn.3d 1015, 564 P.3d 562 (2025), quoting In re Guardianship of Cornelius,
181 Wn. App. 513, 536, 326 P.3d 718 (2014). The Hearing Examiner believes there is
sufficient evidence in the record to persuade a fair-minded, rational person that the
graveled areas are substantially used for parking.

INSUFFICIENT EVIDENCE TO FIND RETAIL PARKING UNRELATED TO AGRICULTURAL USE

The Postemas ask the Hearing Examiner to reconsider finding F.35:

F.35 The need for commercial retait parking for customers of Flower World
is unrelated to the exempt use of the site for agricultural activities (i.e.
the need for public retait parking does not result from, orin
connection with, the exempt use of the area for the growing of plants
in containers). Furthermore, such use of the area for public
commerciatretait parking in this matter is not minor in nature and

appears to be co-equal in terms of geographic and temporal scope to

the use of the area for staging of temporarily holding container plants

The Postemas claim there is no evidence to support the finding that customer parking does
not result from or is in connection with the exempt use of the area for growing plants. The
Hearing Examiner disagrees. Evidence such as Mr. Postema’s testimony that he desired
customers to enter Flower World by 200" to prevent backups on the public road, signage
directing the public to park in the graveled area, and the effort and resources expended to
pave, gravel, and stripe the area to accommodate parking would persuade a fair-minded,
rational person that the parking did not result from or was not in connection with growing
plants in pots for several months of the year.

Postema v. Snohomish County
23-107482 CT
Reconsideration Decision
Page 6 of 11
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CONCLUSIONS OF LAW

INSUFFICIENT EVIDENCE TO COMPARE RETAIL TO WHOLESALE PARKING

The Postemas object to conclusion C.7:

Parking for Flower World customers is not an incidental use' to an
agricultural activity—the vast majority of people parking there are not
customers or employees of the agricultural activity of the wholesale nursery
operation, but are customers of the commercial retail operation that is not
an agricultural activity.

More specifically, the Postemas contend a lack of evidence supports holding a “vast
majority of people parking there are not customers or employees of the wholesale nursery
operation, but are customers of the commercial retail operation . . ..” However, it beggars
the imagination that the number of parking stalls, the resources and effort to install signage
to direct the public to park in the graveled area, and the information posted on Flower
World’s web site are primarily for wholesale customers, rather than retail customers. Itis
unlikely that wholesale customers would be so numerous as to cause backups on the public
road, requiring another entrance and parking area. Use of the parking stalls by more retail
customers than wholesale customers is a fair inference from Mr. Postema’s testimony that
the additional entrance from 200" and parking area was intended to mitigate vehicular
backups on the public road by customers visiting Flower World, from the added signage
directing customers to the new parking area, from the size of the parking area, from the web
site map and directions, and from the number of stalls.

ROADSIDE STAND OR FARM MARKET

The Postemas contend that any use of the graveled area to grow plants exempts the graveled
area from the requirement of a land disturbing activity permit. They also point out they never
argued their retail sales operation is a roadside stand or farm market. The Hearing Examiner
agrees they did not argue their retail sales operation is a roadside stand or farm market.
Conclusions C.2 through C.9 are withdrawn and replaced as follows:

C.2 The Postemas argued that the parking/plant container area is an agricultural activity
exempt from the requirement of a land disturbing activity permit.

C.3  “Agricultural activities” includes activities that occur “on a farm in connection with
the commercial production of farm products and includes, but is not limited,

2 Anincidental use is a secondary or minor use that is associated with and “occurs as a result of or in
connection with a permitted use ... .” SCC 30.911.030 (20083).

Postema v. Snohomish County

23-107482 CT

Reconsideration Decision
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marketed produce at roadside stands or farm markets ....” SCC 30.91A.090
(2003).

C.4 Afarmers’ marketis “a site or facility owned or operated by a farmers cooperative
or similar agreement for the growers and producers of agricultural products to
display or sell agricultural products.” SCC 30.91F.184 (2004). Flower World is not a
farmers’ cooperative, nor is there a similar agreement for growers and producers to
display or sell their products.

C.5 FlowerWorld is not a roadside stand. County code does not define roadside
stand.’® The Hearing Examiner therefore resorts to the dictionary.' “Roadside”
means the strip of land along a road or the side of a road.'® Flower World is 15
acres, not a strip along a road. A stand is, “a small often open-air structure for a
small retail business.”'® Flower World is neither a small structure nor a small
business. Flower World is not a roadside stand as that term is commonly
understood.

C.6  While Flower World fits within the definition of a farm stand, it is too big to be a legal
farm stand. A farm stand is “a temporary or permanent structure used for the
display and sale of agricultural products,” including floriculture and nursery
products. SCC 30.91F.170(2020) (farm stand); SCC 30.91A.105 (2004) (agricultural
products). But a farm stand cannot be larger than 5,000 sq. ft. SCC 30.28.039(1)
(2004). At 15 acres, Flower World exceeds this limit by a factor of 130.

C.7  Flower World might be considered a farm support business, butis too bigto be a
legal farm support business. A farm support business is “a business operated on a
farm site and related to or supportive of agricultural activities .. ..” SCC 30.91F.175
(2012). County code included blacksmithing, farriers, farm implement sales and
repair, and feed and fertilizer sales as examples of a farm support business. Flower
World could not legally be a farm support business, however, because farm support
businesses are limited to no more than two acres (including parking) for farm

13 The poet Robert Frost described a roadside stand. “The little old house was out with a little new shed/in
Front at the edge of the road where the traffic sped,/A roadside stand that too pathetically pled,/It would not
be fair to say for a dole of bread,/But for some of the money, the cash, whose flow supports/The flower of
cities from sinking and withering faint.” Robert Frost, Roadside Stand (1936). County code has not adopted
this description, however.

14 “«Courts may use dictionary definitions to discern the plain meaning of terms undefined by statute.”
Greenfield v. Department of Labor & Industries, 27 Wn. App. 2d 28, 45, 531 P.3d 290, 300 (2023), review
denied, 2Wn.3d 1013, 540 P.3d 774 (2024), citing AllianceOne Receivables Management., Inc. v. Lewis, 180
Whn.2d 389, 395, 325 P.3d 904 (2014).

15 “Roadside.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/roadside. Accessed 23 Jun. 2025.

16 «“Stand.” Merriam-Webster.com Dictionary definition 5(a), Merriam-Webster, https://www.merriam-
webster.com/dictionary/stand. Accessed 23 Jun. 2025.

Postema v. Snohomish County
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C.8

C.9

parcels larger than five acres. SCC 30.28.038(2) (2004). Flower World is 15 acres.
The graveled area alone is slightly larger than an acre.

The Postemas’ argument that any activity remotely connected with agriculture
would necessarily vitiate provisions of county code that limit the size, scope, and
use of farm stands, farmers’ markets, and farm support businesses.

The principle of reading statutes in pari materia applies where
statutes relate to the same subject matter. Such statutes “ ‘must be
construed together.” ” “In ascertaining legislative purpose, statutes
which stand in pari materia are to be read together as constituting a
unified whole, to the end that a harmonious, total statutory scheme
evolves which maintains the integrity of the respective statutes.” If
the statutes irreconcilably conflict, the more specific statute will
prevail, unless there is legislative intent that the more general statute
controls. Courts also consider the sequence of all statutes relating to
the same subject matter.

Hallauerv. Spectrum Properties, Inc., 143 Wn.2d 126, 146, 18 P.3d 540, 550
(2001) (citations omitted).

The Postemas effectively argue that a vertically integrated agricultural business is
exempt from many county land use and environmental regulations regardless of
size. County code provisions relating to agriculture construed together to maintain
their integrity do not support this conclusion. The overarching goal of county code
with respect to agriculture is to keep agricultural land in commercial production as
much as feasible. County code does not exempt from regulation all activities
related to agriculture nor does it exempt all activities relating to agriculture
irrespective of size or because of vertical integration of the business. For example,
county code limits the size of retail sales on agricultural land, e.g., size limits for
farm stands and farm support businesses. A one-acre graveled and paved parking
area to support a 15-acre commercial retail and wholesale use is not an agricultural
activity exempt from permitting requirements.

Flower World is a retail and wholesale commercial use, not a roadside stand, farm
stand, or farm support business. Itis a retail business, i.e., “the sale of commodities
to the ultimate consumer, usually in small quantities, as opposed to wholesale .. ..”
SCC 30.91R.140 (2003). It is also a wholesale business, i.e., “the sale of goods in
relatively large quantities at a reduced price to retailers.” SCC 30.91W.080 (2003).
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These are a commercial use, “a use providing goods, merchandise or services for
compensation.” SCC 30.91C.170 (2003)."7

C.11 The commercial retail activities of Flower World are not “agricultural activities” as
defined by county code.'® SCC 30.91A.090. If Flower World is not an agricultural
activity, then parking for Flower World is not an agricultural activity. Customer
parking for a 15-acre retail and wholesale commercial use exceeds the scope of the
definition of agricultural activity as exemplified by the inclusion of roadside stand or
farmers’ market and by provisions for farm stands, farmers’ markets, and farm
support businesses. Accordingly, to the extent the area in the front (westerly)
portion of parcel 270524-001-016-00 is used as a parking lot for commercial retail
customers of Flower World, such use is not an agricultural activity and not exempt
from land disturbing activity permitting requirements under SCC 30.63B.070(5).

C.12 Parking for Flower World customers is not an incidental use'® to an agricultural
activity—most parking is not for customers or employees of the agricultural activity
of the wholesale nursery operation, but for customers of the commercial retail
operation that is not an agricultural activity.

C.13 The parking area is not an agricultural activity and therefore not exempt from the
requirement of a land disturbing activity permit. The fact that it is also used part of
the year for growing and storing plants in containers does not change its substantial
use as a parking lot for a commercial retail operation.

CONCLUSION

The Hearing Examiner grants and denies the Postemas petition for reconsideration as
follows:

1. The petition to reconsider findings F.3, F.26, F.31, F.34, and F.35 regarding use of the
verb “stage” is granted, and the decision will be amended to replace the verb
“stage” with “temporarily hold.”

17 v Retail store’ means a retail commercial establishment engaged in selling merchandise to the general
public for personal or household consumption and rendering services incidental to the sale of such
merchandise.” SCC 30.91R.143 (2003). “’"Wholesale establishment’ means places of business primarily
engaged in selling merchandise to retailers; industrial, commercial, institutional, or professional business
users, or to other wholesalers; or acting as agents or brokers and buying merchandise for, or selling
merchandise to, individuals or companies for retail purposes.” SCC 30.91W.082 (2015).

8 An agricultural activity must occur on a farm. Whether the 15-acre commercial retail and wholesale use is
a farm was not litigated in the appeal.

19 Anincidental use is a secondary or minor use that is associated with and “occurs as a result of or in
connection with a permitted use ... .” SCC 30.911.030 (20083).
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2. The petition to reconsider finding F.26 is granted regarding use of the term “off-
premises,” and the decision will be amended to replace “off-premises” with
“graveled areas.”

3. The petition to reconsider findings F.31 and F.35 regarding parking on the graveled
areas is denied.

4. The petition to reconsider conclusion C.2 regarding roadside stand, farm market,
and farm stand is granted. Conclusions C.2 through C.9 are withdrawn and
replaced in the amended decision. Conclusions C.10 et seq. are renumbered in the
amended decision.

5. The petition to reconsider conclusion C.7 regarding the relative use of the graveled
areas for parking by retail and wholesale customers is denied. Although conclusion
C.7 was withdrawn as noted above, its substance is retained in the amended
conclusions.

An amended order is issued contemporaneously herewith.

DATED this 27 day of June, 2025.

Digitally signed by
Camp, Peter

Camp, Peter Date: 2025.06.27
11:26:30-07'00'
Peter B. Camp
Snohomish County Hearing Examiner

RECONSIDERATION AND APPEAL

Reconsideration. Further motions for reconsideration will not be considered because
county code allows only one motion for reconsideration. SCC 30.71.120(5) (2013).

Appeal. This interlocutory decision merges into the contemporaneously issued Amended
Order Affirming Appeal in Part and Denying Appeal in Part, from which an appeal may lie.
E.g., Grand Canyon Trustv. Tucson Electric Power Company, 391 F.3d 979, 986 (9" Cir.
2004) (citations omitted) (“It is well settled, however, that an ‘appeal from the final
judgment draws in question all earlier non-final orders and all rulings which produced the
judgment.’”) Information regarding appealing the amended order can be found at the end
of the amended order.
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23-107482 CT
Reconsideration Decision
Page 11 of 11




Attachment 2



BEFORE THE HEARING EXAMINER
IN AND FOR THE COUNTY OF SNOHOMISH

John and Marijke Postema, No. 23-107482CT

Appellants
VS.

Snohomish County Planning and
Development Services Department
Code Enforcement Division,

Amended Order Affirming
Appealin Part and Denying
Appealin Part

Respondent

SUMMARY

John and Marijke Postema appealed five notices of violation issued by Snohomish County
Planning and Development Services department Code Enforcement division on October
28, 2024." One notice of violation was stayed pending disposition of a Superior Court
Action.?2 The appeal of the remaining four notices of violation were heard in an open record
hearing on March 11, 2025. The Postemas appeared by Richard Stephens, Esq., Stephens
& Klinge, LLP, Bellevue, Washington. Code Enforcement appeared by Brian Dorsey, Esq.,
Snohomish County Deputy Prosecuting Attorney. The Hearing Examiner considered the
argument of counsel and the testimony of Code Enforcement Officer Jody Latimer, PDS
Environmental Supervisor Sean Curran, Snohomish County Building Official Andy Booth,
Public Works Traffic Operations Supervisor Dale Valliant, and appellant John Postema. He
also considered exhibits A.1 through A.2, Q.1 (except the last page), Q.3 through Q.26,
Q.27 (except pages 1-4), Q.28 through Q.30, and R.6 through R.15.

TEx. A1

2Ex. S.5.
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FINDINGS OF FACT

A. BACKGROUND

F.1 John and Marijke Postema own two parcels?® that adjoin the south end of a
commercial and retail nursery they operate called Flower World. (Hereinafter
referred to as the Property.)

F.2 The Propertyis bordered to the north by the existing Flower World retail nursery, to
the west by Broadway Avenue, and to the south by 200" Street SE. Prior to 2023,
improvements on the Property consisted of a single-family residence located upon
parcel no. 270524-001-001-00 and adjacent outbuildings located upon parcel no.
270524-001-016-00.# A driveway access ran east-west out onto Broadway Avenue
and two smaller circular driveways at the rear (easterly) end of the property accessed
200t Street SE and served the single-family residence.®

F.3 The Postemas cleared the existing single-family residence and outbuildings from the
Property in 2023. They constructed two 4,500 square foot pole building type
structures near the easterly end of parcel 270524-001-016-00 identified as the North
Building and the South Building.® They placed new impervious surfaces consisting of
gravel and asphalt pavement in the westerly front portion of parcel 270524-001-016-
00 encompassing an area measuring approximately 280 feet long and 164 feet wide
with four asphalt paved drive aisles accessing four rows of graveled areas. The
graveled areas were used interchangeably for temporarily holding container plants
and as a parking lot for commercial/retail customers of Flower World.” They
relocated the driveway entrance by removing the existing entrance and constructing
a new entrance onto 200" Street SE.8 The Postemas also graveled an area in the front
(westerly portion) of parcel 270524-001-001-00 which is used as a temporary holding
area for larger container plants being grown on the property.® This area was graveled
instead of paved with asphalt because they ran out of money.°

319917 Broadway, Avenue, Snohomish, Washington (parcel no. 270524-001-016-00) and 19923 Broadway,
Avenue, Snohomish, Washington (parcel no. 270524-001-001-00). Ex. Q.3.
4Ex.Q.3.

5 Exhibits Q.3 and Q.14.

6 Exhibits 11(a)-(m).

" Ex. Q.10(aa).

8Ex. Q.13.

9 Exhibits Q.3 and Q.10(y).

10 Testimony of Postema.
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F.4 Code Enforcementreceived a complaint and investigated. On October 11, 2023,
Code Enforcement issued a warning letter for five violations:

1.

Building without permits-commercial: construction of the North Building
without required permits.

Building without permits-commercial: construction of the South Building
without obtaining required permits.

Land disturbing activity: Land disturbing activity (clearing, grading or the
creation of new, replaced, or new plus replaced impervious surface) without
required permits involving the following:

(a) The addition of more than 40,000 square feet of new impervious
surface, in the form of gravel to the northwest corner of parcel 270524-
001-016-00

(b) The addition of 4,500 square feet of new impervious surface by the
construction of the North Building.

(c) The addition of 4,500 square feet of new impervious surface by the
construction of the South Building.

(d) The addition of 3,500 square feet of new impervious surface (asphalt)
by the paving of the new access off 200" Street SE and roadway
extending north onto parcel 270524-001-001-00.

(e) Construction of a pond area on the eastern portion of tax parcel
270524-001-001-00.

Access: changing the access from the property onto 200" Street SE without
first obtaining required permits.

Right of way occupation: allowing structures, objects or features to be placed
or maintained within the right of way of 200" Street SE in violation of SCC
13.01.040(1), consisting of a wood fence and trees.

F.5 Postema responded that the buildings were exempt from building permit

requirements as temporary growing structures under WAC 51-50-007; that the
grading activities were agricultural activities exempt from land disturbing activity
permit requirements under SCC 30.63B.070(4) and (5); that there were no
obstructions within the right of way; and that the access driveway onto 200" Street

" Ex. Q.16.
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SE was preexisting and had been established as part of a previous short subdivision
of the property.'?

F.6 Code Enforcement continued to monitor the development activities and researched
the claimed exemptions and defenses.3

F.7 The North Building was a wooden frame post and beam structure with rigid wood
siding and metal roofing. '

F.8 Code Enforcementinitially believed that the South Building also had rigid siding, but
Mr. Postema provided photographs the south building had only a clear membrane-
type covering on the roof areas with open side walls.'®

F.9 Code Enforcement advised the Postemas it disagreed with the claimed
exemptions.'® It issued a notice of violation on October 11, 2024, for the same issues
identified in warning letter it sent a year earlier.'”

F.10 On October 28, 2024, the Postemas appealed the notice of violation.'® They assigned
the following errors:

1. The North and South Buildings are exempt from building permit requirements
because they are temporary growing structures or agricultural buildings covered
only by a flexible plastic membrane.®

2. All grading activities were agricultural activities exempt from land disturbing
activity permit requirements under SCC 30.63B.070(5).2°

3. The changed driveway access onto 200" Street SE was exempt from permitting
requirements because a 1975 short subdivision of the property reserved the right
of ingress and egress as well as maintenance of the interior roads to the
Postemas’ predecessor in interest.?!

2Ex. Q.4, 5-9.

13 Testimony of Latimer.

14 Ex. Q.11(a)-(k).

5 Ex. R.11.

8 Ex. Q.4, 12-16.

7 Ex. Q.18.

B EX. A1,

9Ex. A1, 1-2.

20Ex. A1, 2-3.

21Ex. A1, 3.
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4. Regarding right of way occupation, the Postemas contend that the county only
has an easement on the north half of the right of way on 200" St. SE and they may
therefore use the easement area without a permit in any manner that does not
interfere with the county’s use under the easement.??

B. WITHDRAWAL AND SEVERANCE OF VIOLATIONS

F.11 Priorto commencement of hearing, the parties stipulated to entry of an order
separating the appeal of the notice of violation relating to the alleged right of way
obstruction from the other appeal issues and staying further proceedings of the right
of way obstruction appeal pending resolution of an action for writ of prohibition filed
by the Postemas in the Snohomish County Superior Court.23 The Hearing Examiner
entered the stipulated order separating the right of way obstruction appeal and
stayed proceedings relating to it.2* Accordingly, this decision does not decide the
appeal of the alleged violation for right of way obstruction.

F.12 Atthe commencement of hearing on March 11, 2025, Code Enforcement withdrew
the violation for constructing the South Building without a permit because the
Postemas’ photographic evidence?® showed only a plastic membrane covering the
structure and the Postemas represented the structure is used solely as a “temporary
growing structure” exempt from building permit requirements under SCC
30.50.103(1)(q)(ii).

F.13 In addition, Code Enforcement withdrew the violation for construction of the South
Building without a land disturbing activity permit. To the extent no building permit is
required for the South Building, the building qualifies as an agricultural activity as a
temporary growing structure under SCC 30.91A.090. It is therefore exempt from the
requirement for a land disturbing activity permit under the exemption in SCC
30.63B.070(5).

22d.

23 Snohomish County Superior Court cause no. 25-2-01745-31. (Stipulation and Order dated February 27,
2025).

24 Ex.S.5. N.B. The stipulation and order stayed the right of way occupation violation appeal while the court
proceedings are pending, but did not stay the remaining issues. Despite its denomination as a bifurcation,
the stipulation and order effectively severed the right of way occupation appeal from the other issues on
appeal. Cf. Severance under CR 21 (“Any claim against a party may be severed and proceeded with
separately.”) and bifurcation under CR 42(b) (“The court . .. may order a separate trial of any claim .. ..”)
25 Ex.R.11.
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C. BUILDING WITHOUT PERMITS-COMMERCIAL (NORTH BUILDING):

F.14 The North Building is a wooden post and beam type structure with a footprint of
approximately 4,500-5,000 square feet.26

F.15 County code exempts temporary growing structures and agricultural buildings from
the requirement of a permit. To qualify for the exemption, the structure must be
covered on its roof and sides by a flexible membrane:

(if) Such structures as are defined in WAC 51-50-007 which are used
solely for the commercial production of horticultural plants including
ornamental plants, flowers, vegetables, and fruits. "Temporary growing
structure" means a structure that has the sides and roof covered with
polyethylene, polyvinyl, or similar flexible synthetic material and is
used to provide plants with either frost protection or increased

heat retention. Such structures shall not be used for other non-
agricultural uses including, but not limited to, office space,

mercantile, manufacturing, or habitable space.

(iii) Such structures as are defined as agricultural buildings in the IBC
which have the sides and roof covered with polyethylene, polyvinyl, or
similar flexible synthetic material.. ..

SCC 30.50.103(1)(q)(ii) and (iii) (emphasis added).

F.16 The North Building has rigid wood siding (identified as T-111 siding), and metal sheet
roofing.2’

F.17 The North Building therefore does not qualify as a temporary growing structure or
agricultural building pursuant to SCC 30.50.103(1)(q)(ii) and (iii).

F.18 Mr. Postema attempted to apply for a building permit for the North Building, but PDS
declined to accept the application as incomplete because a land disturbing activity
application for the structure was also required.?®

26 Testimony of Latimer; Ex. Q.10(s)-(v); Ex. Q.11(a)-(f).

27 Ex. Q.11(f)-(k); testimony of Postema.

28 Testimony of Postema.
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D. LAND DISTURBING ACTIVITY WITHOUT NECESSARY PERMITS

F.19 Code Enforcementissued a notice of violation for five separate grading activities
without land disturbing activity permits:2°

1. The addition of more than 40,000 square feet of new impervious surfaces, in
the form of gravel and asphalt pavement, to the northwest corner of parcel
270524-001-016-00.

2. The addition of 4,500 square feet of new impervious surface by the
construction of the North Building on parcel 270524-001-016-00.

3. The addition of 4,500 square feet of new impervious surface by the
construction of the South Building on parcel 270524-001-016-00.0

4. The addition of 3,500 square feet of new impervious surface, in the form of
asphalt, by the paving of the newly created or modified access off 200" Street
SE and roadway extending north onto parcel 270524-001-001-00.

5. Construction of a pond area on tax parcel 270524-001-001-00 on the eastern
portion of the site.

F.20 The Postemas do not deny these activities occurred. Their defense is a legal one—
that the activities were exempt from the requirement of a land disturbing activity
permit.

F.21 ltis undisputed that agriculture is a permitted use on the Property.
F.22 There is no allegation that grading activity occurred within a wetland.

1. Parking/Plant Container Area

F.23 The first land disturbing activity violation alleged pertains to an area in the front
(westerly) portion of parcel 270524-001-016-00 located between Broadway Avenue
to the west and the North Building to the east.3' The area measures approximately
280 feet long and 164 feet wide for an approximate surface area of 46,000 square
feet.

F.24 As developed, this area comprises a grid network of two drive isles running east-west
with four intersecting drive isles running north-south which have been paved with

29Ex. Q.18, 2.

30 Code Enforcement withdrew the claimed violation for construction of the South Building without a land
disturbing activity permit. See finding of fact F.13.

31Ex. Q.10(aa).
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asphalt, creating four (4) rows of graveled areas used for parking and storage of trees
and shrubs in containers.3?

F.25 Flower World is one of the largest retail nurseries on the West Coast covering 15
acres. In addition to nursery products, it sells hardscape products (pavers, retaining
walls, steppingstones), statuary and fountains, and outdoor furniture products.33 No
evidence was introduced that Flower World is owned or operated by a farmer’s
cooperative or similar agreement.

F.26 From September-October through March-April of each year, Flower World uses the
area for temporarily holding larger container plants grown off the graveled areas as
part of the commercial horticultural production activities. From March-April to
September-October of each year, Flower World uses the area as a public parking lot
for its retail and wholesale customers.34

F.27 The size of the retail nursery facilities comprising Flower World open to the
public/retail customers encompasses 15 acres, and is recognized as one of the
largest retail nurseries on the West Coast.>®

F.28 The website for Flower World (www.flowerworldusa.com) contained a link to a
“Greenhouse Map” for the public to use to plan their visit to the retail store. The
Greenhouse Map shows that areas open to retail customers substantially exceeds
5,000 sq. ft.36

F.29 The Greenhouse Map has an arrow pointing to the south stating: “To South Parking
Lot/South Entrance.”® It refers to the large paved and graveled area in the front
(westerly) portion of parcel 270524-001-016-00 and directs traffic to the driveway
access out onto 200" Street SE which is the subject of the violation for driveway
access discussed below.3®

32 Exhibits Q.8(k), Q.10(s)-(t), and Q.10(w)-(z).

33 Testimony of Postema. Ex. Q.30.

34 Testimony of Postema; exhibits R.11, 12, 13, and 14; exhibits Q.8(k) and Q.10(w)-(2).
35 Testimony of Postema, ex. Q.30.

36 Ex. Q.30.

37 Ex. Q.30.

38 Testimony of Postema. Exhibits Q.8f, Q.8h, Q.8i, Q.8j
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F.30 Exhibit Q.10(z) shows a total of 110 parking spaces striped or marked within the rows
and drive isles, with a total of 78 vehicles parked within the available parking spaces
on the date of the photo.

16517 BROADWAY AVE
SNOHOMISH, WA 982961

Ex. Q.10(z).

F.31 Comparing this area on parcel 270524-001-016-00 to the adjacent parcel to the
south (parcel 270524-001-001-00) that is separated by a driveway running east-west
across the Property, the Property has similarly been cleared and graveled, but no
asphalt paving or drive aisles installed, and its use has been limited to temporarily
holding container plants as shown in Exhibit Q.10(y). The notice of violation in this
matter does not cite the clearing and grading of the front (westerly) portion of Parcel
270524-001-001-00 as a violation. The comparison demonstrates the use of parcel
270524-001-016-00 to be substantially parking, rather than agricultural.
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F.32

F.33

F.34

F.35

Mr. Postema testified that the volume of traffic entering and exiting Flower World
from the Broadway Avenue entrance located upon the Property caused traffic
backups at this entrance, posing a hazard for traffic on Broadway Avenue. He
therefore closed the entrance on Broadway and redirected traffic down 200" Street
SE to a new entrance at the easterly end of the Property which is the subject of the
access violation discussed below.®?

The front (westerly) portion of parcel 270524-001-016-00 is exclusively used for
parking during certain periods of the year.#0

Based on a preponderance of the evidence, the Hearing Examiner finds that the
clearing and grading of the front (westerly) portion of parcel 270524-001-016-00 was
intended and is used in the spring and summer months (approximately April-
September) and for commercial parking for Flower World’s customers and used in
the fall and winter months (October-March) as a temporary holding area for growing
large container plants.

The need for commercial parking for customers of Flower World is unrelated to the
exempt use of the site for agricultural activities (i.e. the need for public parking does
not result from, or in connection with, the exempt use of the area for the growing of
plants in containers). Furthermore, such use of the area for public parking in this

39 Testimony of Postema. Access violation is discussed at page __ et seq.
40 Exhibits Q.8(k), Q.10(w)-(z), and Q.10(ab).
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matter is not minor in nature and appears to be co-equal in terms of geographic and
temporal scope to the use of the area for temporarily holding container plants.

2. North Building Footprint

F.36 The second land disturbing activity violation pertains to the footprint of the North
Building constructed on parcel 270524-001-016-00.

F.37 The North Building does not qualify as a membrane covered structure for purposes of
the exemption from building permit requirements for temporary growing structures or
agricultural buildings set forth in SCC 30.50.103(1)(q)(ii) or (iii).*"

F.38 Mr. Postema testified that the ground where the building was placed did not require
any additional clearing or grading activity and, thus, denies engaging in any grading
activity requiring a land disturbing activity permit for purposes of the construction of
the North Building.

F.39 The North Building footprint is 4,909 square feet*2 and is covered by a roof.43
Construction of the North Building created more than 4,500 square feet of new
impervious surface.

3. Driveway Entrance

F.40 The fourth land disturbing activity violation pertains to the construction of the
driveway entrance exiting out onto 200" Street SE. The Postemas placed
approximately 3,500 square feet of asphalt, a new impervious surface, in the creation
of the driveway access and internal roadway extending north onto parcel 270524-
001-001-00** connecting to the main North/South entry and exit road for Flower
World as shown on Exhibit Q.30.

F.41 The Postemas placed signs at the intersection of Broadway Ave and 200" Street SE
directing commercial retail traffic to use the new entrance on 200 Street SE for
access to Flower World.*® The “Greenhouse Map” on the Flower World website
identifies the new entrance onto 200" Street SE as the “South Entrance” to the
commercial retail nursery facilities comprising Flower World.46

41 Finding of fact F.17.

42 Ex. Q.11(p).

43 Exhibits Q.10(s)-(v), Q.11(i)-(k), and Q.11(p).

44 E.g., exhibits Q.8(b) (e), and (f).

45 Exhibits Q.6 and Q.8.

46 Ex. Q.30.
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F.42 Mr. Postema testified that a pre-existing driveway access existed from the Property
onto 200™" Street SE as shown in Exhibit R.08, and that a Declaration of Short
Subdivision and Covenants*’ pertaining to a 1975 short subdivision of the property
reserved to the grantor, the Postemas’ predecessor in interest, the right of ingress
and egress to the property along with the right to maintain all private roadways.*8

F.43 The work did not occur in a wetland.

F.44 The new driveway access was constructed in conjunction with a roadway extension
connecting the primary north/south entrance of Flower World to the new driveway
access onto 200" Street SE for the specific purpose of redirecting commercial retail
customers of Flower World to the new entrance/exit on 200" Street SE. The clearing
and grading of the new driveway access/entrance and associated roadway furthered
the commercial retail activities conducted on the abutting property comprising
Flower World and were not primarily related to any exempt “agricultural activities” for
purposes of the exemption from land disturbing activity permitting requirements in
SCC 30.63B.070(5).

4. Pond

F.45 The fifth land disturbing activity violation pertains to the construction of a pond area
at the rear (easterly) end of tax parcel 270524-001-001-00 as shown in Exhibit

Q.10(y).

F.46 Mr. Postema testified that this pond receives stormwater runoff from the area which
was graded and graveled in the front (westerly) portion of parcel 270524-001-001-00,
and that the water collected in the pond is then used to irrigate the plants grown on
the property.4?

F.47 Code Enforcement did not controvert Mr. Postema’s testimony regarding the purpose
or use of the pond. For the purposes of this appeal, the pond is used for the purposes
described by Mr. Postema.

C. DRIVEWAY ACCESS TO 200™

F.48 The Postemas moved the Property’s driveway access to 200" Street SE
approximately 31 feet west from where it had been located when they purchased the

4TEx. Q.1.

48 Testimony of Postema.

49 Testimony of Postema.
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property. They also widened the access point of intersection of the driveway with the
paved county road to 47’ feet.%0

Ex. Q.13.

F.49 The Postemas constructed a new asphalt paved roadway from the new access
driveway at 200" Street SE north to connect with the main north/south driveway
entrance into Flower World, north of the Property.5' The paving of the new entrance
and associated roadway cover a total of 3,969 square feet.52

50 Exhibits Q.27, pp. 9-15, Q.28, pp. 4-12, and Q.13. Testimony of Valliant.
51 Exhibits Q.7 and Q.8(k).

52 Ex. Q.10(ab).
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Ex. Q.10ab.

F.50

F.51

F.52

Mr. Postema testified that the new access onto 200" Street SE was created to
alleviate traffic problems at the previously existing driveway entrance on Broadway
Avenue where he stated traffic backups were occurring.®® Mr. Postema further
acknowledged placing signs for Flower World at the intersection of Broadway Avenue
and 200" Street SE directing commercial retail customers to access Flower World via
the new entrance on 200" Street SE and subsequently closing the access on
Broadway Avenue.%*

The Postemas did not obtain any permits for moving or widening the driveway access.
Mr. Postema testified he did not believe he needed permits because a 1975 short
subdivision of the property granted the property owner rights of ingress, egress, and
maintenance of internal private roads.%®

The new driveway access was constructed as part of a new roadway extension
connecting the new driveway access to the main north/south entrance to the
commercial retail nursery (Flower World) located on the abutting property to the
north as shown in Exhibit Q.10ab.

53 Testimony of Postema.

54 Testimony of Postema, Ex. Q.6.

55 Testimony of Postema; ex. Q.1.
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F.53 Combined with the new signage directing retail customers of Flower World to utilize
the 200" Street SE access for access to Flower World as set forth above, the Hearing
Examiner finds that the new driveway access onto 200" Street SE was created to
provide access to the abutting commercial business comprising that retail nursery
known as Flower World.

CONCLUSIONS OF LAW

A. BUILDING WITHOUT PERMITS—COMMERCIAL (NORTH BUILDING):

C.1 Theundisputed evidence establishes that the North Building was constructed with
rigid wood siding with roofing comprised of metal sheeting. It therefore is not a
membrane covered temporary growing or agricultural structure exempt from building
permit requirements. SCC 30.50.103(1)(q)(ii), (iii). Code Enforcement’s issuance of a
notice of violation for constructing the North Building without building permits is
affirmed.

B. LAND DISTURBING ACTIVITY WITHOUT NECESSARY PERMITS

1. Parking/Plant Container Area

C.2 The Postemas argued that the parking/plant container area is an agricultural activity
exempt from the requirement of a land disturbing activity permit.

C.3 “Agricultural activities” includes activities that occur “on a farm in connection with
the commercial production of farm products and includes, but is not limited,
marketed produce at roadside stands or farm markets ... .” SCC 30.91A.090 (2003).

C.4 Afarmers’ marketis “a site or facility owned or operated by a farmers cooperative or
similar agreement for the growers and producers of agricultural products to display
or sell agricultural products.” SCC 30.91F.184 (2004). Flower World is not a farmers’
cooperative, nor is there a similar agreement for growers and producers to display or
sell their products.

C.5 Flower World is not a roadside stand. County code does not define roadside stand.%®
The Hearing Examiner therefore resorts to the dictionary.5” “Roadside” means the

6 The poet Robert Frost described a roadside stand. “The little old house was out with a little new shed/in
Front at the edge of the road where the traffic sped,/A roadside stand that too pathetically pled,/It would not
be fair to say for a dole of bread,/But for some of the money, the cash, whose flow supports/The flower of
cities from sinking and withering faint.” Robert Frost, Roadside Stand (1936). County code has not adopted
this description, however.

57 «“Courts may use dictionary definitions to discern the plain meaning of terms undefined by statute.”
Postema v. Snohomish County
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C.6

C.7

C.8

strip of land along a road or the side of a road.?® Flower World is 15 acres, not a strip
along a road. A stand is, “a small often open-air structure for a small retail
business.”®® Flower World is neither a small structure nor a small business. Flower
World is not a roadside stand as that term is commonly understood.

While Flower World fits within the definition of a farm stand, it is too big to be a legal
farm stand. A farm stand is “a temporary or permanent structure used for the display
and sale of agricultural products,” including floriculture and nursery products. SCC
30.91F.170(2020) (farm stand); SCC 30.91A.105 (2004) (agricultural products). But a
farm stand cannot be larger than 5,000 sq. ft. SCC 30.28.039(1) (2004). At 15 acres,
Flower World exceeds this limit by a factor of 130.

Flower World might be considered a farm support business, butis too bigto be a
legal farm support business. A farm support business is “a business operated on a
farm site and related to or supportive of agricultural activities .. ..” SCC 30.91F.175
(2012). County code included blacksmithing, farriers, farm implement sales and
repair, and feed and fertilizer sales as examples of a farm support business. Flower
World could not legally be a farm support business, however, because farm support
businesses are limited to no more than two acres (including parking) for farm parcels
larger than five acres. SCC 30.28.038(2) (2004). Flower World is 15 acres. The
graveled area alone is slightly larger than an acre.

The Postemas’ argument that any activity remotely connected with agriculture would
necessarily vitiate provisions of county code that limit the size, scope, and use of
farm stands, farmers’ markets, and farm support businesses.

The principle of reading statutes in pari materia applies where statutes
relate to the same subject matter. Such statutes “ ‘must be construed
together.” ” “In ascertaining legislative purpose, statutes which stand in
pari materia are to be read together as constituting a unified whole, to the
end that a harmonious, total statutory scheme evolves which maintains
the integrity of the respective statutes.” If the statutes irreconcilably
conflict, the more specific statute will prevail, unless there is legislative
intent that the more general statute controls. Courts also consider the
sequence of all statutes relating to the same subject matter.

Greenfield v. Department of Labor & Industries, 27 Wn. App. 2d 28, 45, 531 P.3d 290, 300 (2023), review
denied, 2 Wn.3d 1013, 540 P.3d 774 (2024), citing AllianceOne Receivables Management., Inc. v. Lewis, 180

Whn.2d 389, 395, 325 P.3d 904 (2014).

58 «“Rpadside.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/roadside. Accessed 23 Jun. 2025.

59 “Stand.” Merriam-Webster.com Dictionary definition 5(a), Merriam-Webster, https://www.merriam-
webster.com/dictionary/stand. Accessed 23 Jun. 2025.
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Hallauerv. Spectrum Properties, Inc., 143 Wn.2d 126, 146, 18 P.3d 540,
550 (2001) (citations omitted).

C.9 The Postemas effectively argue that a vertically integrated agricultural business is
exempt from many county land use and environmental regulations regardless of size.
County code provisions relating to agriculture construed together to maintain their
integrity do not support this conclusion. The overarching goal of county code with
respect to agriculture is to keep agricultural land in commercial production as much
as feasible. County code does not exempt from regulation all activities related to
agriculture nor does it exempt all activities relating to agriculture irrespective of size
or because of vertical integration of the business. For example, county code limits
the size of retail sales on agricultural land, e.g., size limits for farm stands and farm
support businesses. A one-acre graveled and paved parking area to supporta 15-
acre commercial retail and wholesale use is nhot an agricultural activity exempt from
permitting requirements.

C.10 Flower World is a retail and wholesale commercial use, not a roadside stand, farm
stand, or farm support business. Itis a retail business, i.e., “the sale of commodities
to the ultimate consumer, usually in small quantities, as opposed to wholesale....”
SCC 30.91R.140 (2003). It is also a wholesale business, i.e., “the sale of goods in
relatively large quantities at a reduced price to retailers.” SCC 30.91W.080 (2003).
These are a commercial use, “a use providing goods, merchandise or services for
compensation.” SCC 30.91C.170 (2003).6°

C.11 The commercial retail activities of Flower World are not “agricultural activities” as
defined by county code.?" SCC 30.91A.090. If Flower World is not an agricultural
activity, then parking for Flower World is not an agricultural activity. Customer parking
for a 15-acre retail and wholesale commercial use exceeds the scope of the
definition of agricultural activity as exemplified by the inclusion of roadside stand or
farmers’ market and by provisions for farm stands, farmers’ markets, and farm
support businesses. Accordingly, to the extent the area in the front (westerly) portion
of parcel 270524-001-016-00 is used as a parking lot for commercial retail customers
of Flower World, such use is not an agricultural activity and not exempt from land
disturbing activity permitting requirements under SCC 30.63B.070(5).

60 v Retail store’ means a retail commercial establishment engaged in selling merchandise to the general
public for personal or household consumption and rendering services incidental to the sale of such
merchandise.” SCC 30.91R.143 (2003). “’Wholesale establishment’ means places of business primarily
engaged in selling merchandise to retailers; industrial, commercial, institutional, or professional business
users, or to other wholesalers; or acting as agents or brokers and buying merchandise for, or selling
merchandise to, individuals or companies for retail purposes.” SCC 30.91W.082 (2015).

61 An agricultural activity must occur on a farm. Whether the 15-acre commercial retail and wholesale use is
a farm was not litigated in the appeal.
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C.12 Parking for Flower World customers is not an incidental use®? to an agricultural
activity—most parking is not for customers or employees of the agricultural activity of
the wholesale nursery operation, but for customers of the commercial retail
operation that is not an agricultural activity.

C.13 The parking area is not an agricultural activity and therefore not exempt from the
requirement of a land disturbing activity permit. The fact that it is also used part of
the year for growing and storing plants in containers does not change its substantial
use as a parking lot for a commercial retail operation.

2. North Building

C.14 Land disturbing activities require a land disturbing activity permit, unless exempted
by county code. SCC 30.63B.030(1) (2021). Land disturbing activities include,

any activity that will result in movement of earth or a change in the existing
soil cover or existing soil topography (both vegetative and non-vegetative),
including the creation and/or replacement of impervious surfaces. Land
disturbing activities include, but are not limited to, clearing, filling,
excavation and grading.

SCC 30.91L.025 (2021).

C.15 Aroof covers the North Building, creating more than 4,500 square feet of impervious
surface.®® Grading and excavating for the foundation of the North Building and
covering it with a roof that changed the existing soil cover. Construction of the North
Building therefore required a land disturbing activity permit, unless the work was
exempt.

C.16 The Postemas argue that construction of the North Building was exempt from the
requirement of a land disturbing activity permit because it was an agricultural
activity. SCC 30.63B.070(5).

C.17 Agricultural activity exemption applies if the work (a) is an agricultural activity as
defined by county code, (b) occurs on property on which agriculture is a legal use of
the property, (c) requires no other permit or project approval by the county except for
a flood hazard permit, and (d) does not occur in a wetland as defined by state law. /d.

62 Anincidental use is a secondary or minor use that is associated with and “occurs as a result of or in
connection with a permitted use . ...” SCC 30.911.030 (2003).

63 Finding of fact no. F.39 supra. The size of the roof also exceeds the 2,000 sq. ft. exemption for new or
replaced impervious surfaces. SCC 30.6 3B.070(1)(e). A roof is an impervious surface. SCC 30.91L.010. The
2,000 sq. ft. exemption therefore does not apply.
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C.18 Agricultural activities include “construction and maintenance of ... buildings....”
SCC 30.91A.090. The Postemas contend the North Building served the agricultural
work of their nursery business. Itis unnecessary to decide whether construction of
the North Building was an agricultural activity because the work failed another
essential element of the exemption.

C.19 Agriculture is a legal use of the Property.

C.20 Assuming, arguendo, construction of the North Building was an agricultural activity, it
nevertheless required one or more permits from the county other than a land
disturbing activity permit, i.e., building permits.®

C.21 Construction of the North Building was not exempt from the requirement of a land
disturbing activity permit because other permits from the county were required.

3. Driveway Entrance

C.22 Creation of a new or modified driveway access onto 200" Street SE and related
driveway extension connecting that access to the commercial use on the abutting
property to the north required a land disturbing activity permit unless exempted by
county code. The new driveway access and extension created impervious surfaces
that changed existing soil cover and topography and are therefore land disturbing
activities. SCC 30.91L.025 (2021).

C.23 Land disturbing activities require a land disturbing activity permit, unless exempted
by county code. SCC 30.63B.030(1) (2021). The new driveway access and extension
required a land disturbing activity permit, absent an exemption.

C.24 The Postemas argue the work was exempt because agricultural activities are exempt
from the requirement of a land disturbing activity permit. SCC 30.63B.070(5). The
exemption applies if the work (a) is an agricultural activity as defined by county code,
(b) occurs on property on which agriculture is a legal use of the property, (c) requires
no other permit or project approval by the county except for a flood hazard permit,
and (d) does not occur in a wetland as defined by state law. /d.

C.25 Agricultural activities include “construction and maintenance of ...roads....” SCC
30.91A.090. The Postemas contend the driveway access and extension furthered the
agricultural work of their nursery business. As demonstrated by the signs and the on-
line map, the new access and extension primarily serve Flower World, a commercial
retail operation that is not an agricultural activity.® The driveway access and

64 Conclusion of law C.1 supra.

65 Finding of fact no. F.44 supra.
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extension are therefore not exempt from the requirement of a land disturbing activity
permit.

C.26 Agriculture is a legal use of the Property.

C.27 Even if the work were an agricultural activity, it nevertheless required one or more
permits from the county other than a land disturbing activity permit. The new
driveway access onto 200" Street SE required a permit pursuant to SCC 13.60.020.5¢

C.28 The new driveway access and extension were not exempt from the requirement of a
land disturbing activity permit because the work was not an agricultural activity and
because additional permits were needed from the county.

4. Pond

C.29 Construction and maintenance of a pond in connection with commercial production
of farm products, like a nursery, is an agricultural activity defined by SCC 30.91A.090.

"Agricultural activities" means a condition or activity which occurs on
a farm in connection with the commercial production of farm products
and includes ... construction and maintenance of ... ponds....

SCC 30.91A.090 (2003).

C.30 Agricultural activities are exempt from land disturbing activity permitting
requirements. “Agricultural activities defined in...SCC 30.91A.090 are exempt from
obtaining a land disturbing activity permit....” SCC 30.63B.070(5) (2021).

C.31 The Postemas’ creation of a pond at the rear (easterly) portion of parcel 270524-001-
001-00 is an agricultural activity. The Postemas therefore did not need a land
disturbing activity permit to construct it.

C. DRIVEWAY ACCESS TO 200™

C.32 SCC 13.10.010 makes it “unlawful for anyone to make any use of any right-of-way for
other than transportation and uses incidental thereto or as otherwise provided by this
chapter without a right-of-way use permit as provided in this title [13 SCC] .. ..”
Modification of repair of an existing driveway requires a type D1 permit. SCC
13.60.020(1) (2012). Access for development of abutting commercial property and
major private road/county road intersections requires a type D5 permit. SCC
13.60.020(5) (2012).

66 Conclusion of law C.32 et seq.
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C.33 Both the construction of the new driveway access onto 200" Street SE and the
connection of the driveway access to the entrance/exit to the commercial business
activities conducted on the abutting Flower World property to the north required
permits under title 13 SCC.

C.34 Even if the driveway access had not been moved, its modification, repair, or widening
would require a D1 permit.

C.35 The reservation of rights for ingress, egress, and maintenance in the 1975 short plat
does not obviate the need for permits under title 13 SCC.

C.36 The Postemas’ failure to obtain needed permits for this work violated county code.

DECISION

Based on the foregoing findings of fact and conclusions of law, itis ORDERED:

1. The notice of violation for construction of the North Building without building
permits is affirmed and the appeal denied.

2. The appeal of the notice of violation for construction of the South Building without
building permits is dismissed as moot because PDS withdrew the notice of
violation.

3. The notices of violation for conducting land disturbing activities without permits are:
a. Affirmed regarding the parking/plant container area and the appeal denied.

b. Affirmed regarding the North Building footprint and the appeal denied.

C. Dismissed as moot regarding the South Building footprint because PDS
withdrew the notice of violation.

d. Reversed regarding the pond and the appeal upheld because PDS conceded
its use exempted it from a land disturbing activity permit.

e. Affirmed regarding the driveway and the appeal denied.

4. The notice of violation for failure to obtain access and any other permit for the new
access to 200" is affirmed and the appeal denied.

5. The compliance date for the affirmed violations is December 31, 2025. SCC
30.85.220 (2008). In establishing this date, the Hearing Examiner recognizes the
amount of work that must be done by the appellants and by PDS. If correction was
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commenced properly, substantial progress has been made, but full compliance has
been prevented by a condition or circumstance beyond appellants’ control, the
Hearing Examiner may grant a request for extension.

5. This order does not affect the Postemas’ appeal of the notice of violation for
occupation of the right of way on 200" because that appeal was severed from this
proceeding and further proceedings on the severed matter stayed pending
disposition of the Superior Court action.

Original order date April 8, 2025.

Amended order dated this 27" day of June, 2025.

Digitally signed by
Ca m pl Camp, Peter

Date: 2025.06.27
Peter 112323 0700

Peter B. Camp
Snohomish County Hearing Examiner

RECONSIDERATION AND APPEAL

The following paragraphs summarize the reconsideration and appeal processes. For more
information about reconsideration and appeal procedures, please see chapter 30.71 SCC,
chapter 36.70C RCW, and applicable court rules.

RECONSIDERATION

Further motions for reconsideration will not be considered because county code allows
only one motion for reconsideration. SCC 30.71.120(5) (2013).

APPEAL

The order may be appealed by filing a land use petition in Washington State Superior Court.
The petition to the Superior Court must be filed with the Superior Court Clerk no later than
21 days after this order is issued. The date of issuance is calculated by RCW
36.70C.040(4). For more information about appeals to Superior Court including steps
required to appeal this order, please see the Revised Code of Washington, Snohomish
County Code, and applicable court rules.

The cost of transcribing the record of proceedings, of copying photographs, video tapes,
and oversized documents, and of staff time spentin copying and assembling the record
and preparing the return for filing with the court shall be borne by the petitioner. SCC
30.71.130(2) (2003). Please include the PDS file number in any correspondence regarding
this case.
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The following statementis provided pursuant to RCW 36.70B.130: “Affected property
owners may request a change in valuation for property tax purposes notwithstanding any
program of revaluation.” A copy of this order is being provided to the Snohomish County
Assessor as required by RCW 36.70B.130.
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